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Sample agreements for research and development cooperation –

Guidelines for cooperation between the academic sector and industry

(Excerpt of: Mustervereinbarungen für Forschungs- und Entwicklungskooperationen – Ein Leitfaden für die Zusammenarbeit zwischen Wissenschaft und Wirtschaft)

November 2007

Agreement for work and services
[Werkauftrag]

concluded between
***, represented by ***, ***, [fill in as applicable]
– hereinafter referred to as “industry partner“ –
and
*** university/research institute, represented by ***, *** [fill in as applicable]
– hereinafter referred to as “university/research institute“ –

Preamble
The university/research institute and its project manager shall cooperate with the industry partner (all of whom may be referred to alternatively hereinafter as the “contracting party/contracting parties“) in the field of: *** [fill in as applicable]
1.

Definitions

	Industrial property rights


	Patents, utility models, design patents, topographies of semi-conductor products, supplementary protection certificates for medicinal products or other products for which any such certificates can be obtained, and plant variety rights as well as copyright and associated industrial property rights



	Know-how


	The totality of non-patented practical know-how that can be gained through experience and practical experiments and that is confidential, in other words that is not generally known and is not easily accessible, “relevant” means of importance for the subject matter of the Agreement and useful and “identified“ means specified in sufficient detail to enable it to satisfy the criteria “confidential“ and “relevant“



	Results


	Results of research conducted during performance of this Agreement that come under the subject matter of the Agreement




2.
Subject matter of the Agreement

2.1
The subject matter of the Agreement is the fulfilment of the following contract for work ***. [fill in as applicable]
2.1
The subject matter of this Agreement and the exact scope of the work to be performed by the university/research institute shall be specified in the order plan attached to this Agreement as Annex 1. This order plan shall be updated jointly by the contracting parties on the basis of ongoing developments. The latest version that must be signed by all the contracting parties shall apply. If, however, amendments to contractually agreed services become necessary that involve more than a mere adjustment to the order plan, clause 3.4 shall apply. 

[N.B.: To the extent that the Agreement focuses on the production and, if applicable, subsequent commercial utilisation of products protected by copyright and associated industrial property rights (for instance, design, databases or software), relevant provisions may need to be added (e.g. drawing up of specifications, provisions governing the source code, but also more comprehensive regulations on usufruct protected by copyright).]

3.
Performance of work

3.1
The university/research institute and/or the project manager shall perform the work to the best of their ability based on cutting-edge science and technology using their own existing know-how and experience and that gained during the cooperation, in close contact with the industry partner. 

3.2
The university/research institute and/or the project manager shall, on request, permit the industry partner to see any results that have been achieved at any time. 

3.2
The university/research institute and/or the project manager shall not be entitled to commission third parties with the implementation of partials tasks without the industry partner’s consent. 

3.4
Amendments to contractually agreed services

If it transpires during the implementation of the Agreement that the university/research institute and/or the project manager will need to make amendments to contractually agreed services in relation to the order plan, the contracting parties agree as follows: 

3.4.1
If the university/research institute or the project manager is responsible for amendments that need to be made to contractually agreed services, they shall adjust their service at their own expense accordingly. 

3.4.2
In cases in which the industry partner is responsible for amendments that need to be made to contractually agreed services, the university/research institute and/or the project manager shall have the right to request, prior to amending individual contractually agreed services, that a written amendment agreement be concluded, which shall regulate, in particular, the issue of appropriate additional remuneration and the amended deadline. Without any such agreement, the subject matter of the Agreement shall remain unchanged. 

3.4.3
In all other cases, the university/research institute and the project manager may request, prior to amending individual services, that a written amendment agreement be concluded, which shall regulate, in particular, the issue of appropriate additional remuneration and the amended deadline. Without any such agreement, the subject matter of the Agreement shall remain unchanged. 

3.4.5
For the cases described in 3.4.2 and 3.4.3, the following procedure is agreed:
–
The contracting party requesting that amendments be made shall specify precisely what technical/organisational amendments need to be made. 

–
Subsequently, the impact of the amendment on the type and scope of service, on quality, on the schedule and in terms of additional costs must be described. 

–
If the contracting parties agree that the amendment shall be implemented, this shall be recorded in writing in the amendment agreement, indicating, in particular, the change in schedule, quality differences and, if applicable, additional remuneration. 

–
This agreement shall not become effective until it has been signed by both contracting parties. 

4.
Deadlines

The deadlines for the completion of work including the final deadline and the individual phases shall be included in the schedule attached as Annex 2 to this Agreement. This schedule may be updated subject to coordination by the contracting parties. 
5.
Industrial property rights and know-how

The parties shall not assume that the implementation of the order plan will give rise to results that produce industrial property rights or know-how, in particular in relation to the object of the Agreement. 

If, contrary to expectations, this does eventuate, the university/research institute shall be entitled to these results. 
6.
Remuneration for work 

The university/research institute shall receive remuneration from the industry partner for conducting the contract research including the material and the use of all facilities required for the performance of this Agreement as specified in Annex 3. 
7.
Secrecy 

The agreement dated *** [fill in as applicable] that exists between the contracting parties in respect of secrecy shall continue to apply/shall be abrogated. [delete what is not applicable]
Furthermore, the contracting parties shall undertake to maintain secrecy concerning any information made available to them in connection with this Agreement that is considered to be confidential or under other circumstances is obviously identifiable as a contractual party’s business or company secrets for an indefinite period / *** years [fill in as applicable] and – unless required in order to fulfil the purpose of the Agreement – neither to record nor to pass on or exploit this information. They shall ensure, by making suitable contractual arrangements with the employees who work for them and other third parties, that the latter also refrain from their own exploitation or unauthorised recording of such business or company secrets for an indefinite period / *** years [fill in as applicable]. 

8.
Warranty of title and defects

8.1
The university/research institute shall provide its services under this Agreement on the basis of recognised rules, the state-of-the-art known to it during performance, making optimum use of the stage of scientific knowledge. 

8.2
In the event of a warranty, the industry partner shall first give the university/research institute the opportunity to enhance its service. 

8.3
The university/research institute shall not under any circumstances furnish any guarantees and/or make any assurances regarding the subject matter of the Agreement. 

8.4
Pursuant to Article 311 subsection 2 of the German Civil Code, claims to compensation in lieu of performance due to obstacles to performance already existing when the Agreement is entered into or to quality deficiencies shall be limited to reliance costs. 

8.5
Reciprocal claims to compensation by the contracting parties shall be limited to damages for typical loss/damages. Any entitlement to compensation for lost profits shall be explicitly ruled out. These limitations shall not apply if either of the contracting parties has acted wilfully or with gross negligence

8.6
The above-mentioned liability limitations shall not apply to cases involving injury to life, limb and health or to claims under the Product Liability Act (Produkthaftungsgesetz).

9.
Final clauses

9.1
No ancillary verbal agreements have been made and no such agreements shall be valid. Any additions and amendments to this Agreement shall require the written form in order to be binding. This shall also apply to any changes to this Clause requiring the written form.

9.2
If a provision of this Agreement is or becomes invalid or null and void, this shall not affect the remaining provisions of the Agreement. The contracting parties shall replace any such provisions with new valid provisions that most closely approximate the purpose of the Agreement.

9.3
The place of performance and place of jurisdiction shall be ***. [fill in as applicable, if the statutory requirements for agreement on jurisdiction are met (cf. Section 38 Code of Civil Procedure (Zivilprozessordnung) (ZPO)].

9.4
[if foreign partners are involved:] This Agreement and the interpretation thereof shall be subject exclusively to German law under exclusion of the UN Convention on the International Sale of Goods.

	Date: _________________
	Date: _________________

	______________________
	______________________

	University/research institute
	Industry partner


Annexes:

Annex 1:
Research schedule [not attached, to be customised]
Annex 2:
Schedule [not attached, to be customised]
Annex 3:
Remuneration [not attached, to be customised]
